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The defendant-appellee National Title Insurance Agency, Inc., was sued

under the theory of respondeat superior.
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Thi s  t or t  a c t i on a r os e  out  of  a n a ut omobi l e  a c c i de nt

be t we e n ve hi c l e s  dr i ve n by Ba r ba r a  L.  Moon ( Mr s .  Moon)  a nd De nni s

G.  Fox ( Fox) .   The  pl a i nt i f f s  a l l e ge d t ha t  Fox 1 r e a r - e nde d t he

ve hi c l e  dr i ve n by Mr s .  Moon a nd oc c upi e d by t he  ot he r  pl a i nt i f f s .  

Fox a dmi t t e d l i a bi l i t y a nd t hi s  c a s e  wa s  s ubmi t t e d t o a  j ur y on

t he  i s s ue  of  da ma ge s .   The  j ur y r e t ur ne d a  ve r di c t  f or  t he

de f e nda nt s .   The  pl a i nt i f f s  a ppe a l ,  r a i s i ng t he  f ol l owi ng i s s ue s

f or  our  r e vi e w:

1.   Di d t he  t r i a l  j udge  f a i l  t o pr ope r l y     
e xe r c i s e  hi s  f unc t i on a s  t he  t hi r t e e nt h     
j ur or ?

2.   Wa s  t he r e  ma t e r i a l  e vi de nc e  t o  s uppor t     
t he  j ur y ' s  ve r di c t ?

I

Thi s  a c c i de nt  oc c ur r e d on a  r a i ny mor ni ng i n  Fe br ua r y,

1991.   The  Moons '  ve hi c l e  wa s  s t oppe d due  t o  c onge s t e d t r a f f i c .  

Fox wa s  dr i vi ng be hi nd t he  Moons ,  a nd he  r e a di l y  a dmi t t e d t ha t

" i n r e a c t i ng [ t o t he  ha l t e d t r a f f i c ]  I  di d not  s t op i n t i me . "   He

r e a r - e nde d t he  Moons '  a ut omobi l e  a t  a  f a i r l y  s l ow r a t e  of  s pe e d.  

Fox t e s t i f i e d a t  t r i a l  t ha t  he  wa s  t r a ve l i ng f i ve  t o t e n mi l e s

pe r  hour  s hor t l y  be f or e  he  s t a r t e d t o  s t op;  i n  hi s  de pos i t i on,  he

s t a t e d t r a f f i c  wa s  movi ng t e n t o  f i f t e e n mi l e s  pe r  hour

i mme di a t e l y pr i or  t o  t he  a c c i de nt .   I n  r e s pons e  t o  a  que s t i on a s

t o how f a s t  hi s  c a r  wa s  movi ng a t  t he  poi nt  of  i mpa c t ,  Fox



3

t e s t i f i e d,  " I  don ' t  know t ha t  t he  s pe e dome t e r  woul d e ve n

r e gi s t e r "  s uc h a  s l ow s pe e d.

Fox i nt r oduc e d phot ogr a phs  t a ke n of  t he  t wo ve hi c l e s

a f t e r  t he  a c c i de nt .   The  pi c t ur e s  of  t he  f r ont  of  hi s  ve hi c l e

s how no di s c e r ni bl e  da ma ge .   The  pi c t ur e s  of  t he  Moons '

a ut omobi l e  r e ve a l  no da ma ge  t o  t he  r e a r  of  t he  ve hi c l e ,  but  t he r e

a r e  s e ve r a l  de nt s  on t he  l e f t  s i de  i n  t he  a r e a  be t we e n t he  ba c k

t i r e  a nd t he  r e a r  of  t he  c a r .   The  s our c e  of  t hi s  da ma ge  wa s

di s put e d a t  t r i a l .   Mr s .  Moon t e s t i f i e d t ha t  mos t  of  i t  wa s

c a us e d by t he  c ol l i s i on wi t h Fox,  a l t hough s he  c onc e de d t ha t  a

s ma l l  pa r t  wa s  a  r e s ul t  of  a n e a r l i e r  a c c i de nt .   Fox c a l l e d J oe

Ri c ha r ds on,  a n a ppr a i s e r  who t ook t he  phot ogr a phs  of  t he  Moons '

c a r  a s  pa r t  of  hi s  da ma ge  a ppr a i s a l .   He  t e s t i f i e d t ha t  t he

da ma ge  de pi c t e d wa s  " o l d da ma ge . "   Ri c ha r ds on s t a t e d t ha t  a t  t he

t i me  of  hi s  a ppr a i s a l  he  c oul d not  pe r c e i ve  a ny " ne w da ma ge "

r e s ul t i ng f r om t he  a c c i de nt  wi t h Fox.

Cha r l e s  F.  Moon ( Mr .  Moon)  c l a i me d a  ba c k i nj ur y a s  a

r e s ul t  of  t he  a c c i de nt ;  he  pr e s e nt e d pr oof  of  me di c a l  e xpe ns e s

t ot a l i ng $13, 667. 03.   Mr .  Moon a l s o t e s t i f i e d t ha t  he  ha d mi s s e d

57 da ys  of  wor k,  a nd ha d be e n f or c e d t o  wor k a ppr oxi ma t e l y 30

ha l f - da ys  a s  a  r e s ul t  of  hi s  i nj ur i e s .   Mr s .  Moon c l a i me d t ha t
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s he  s uf f e r e d a n ul na r  ne r ve  i nj ur y,  a nd pr e s e nt e d pr oof  of

me di c a l  e xpe ns e s  t ot a l l i ng $4, 228. 95.   The  Moons '  da ught e r ,

Cha ne e  Moon,  who wa s  t he n 11 or  12 ye a r s  ol d,  a l s o c l a i me d a  ba c k

i nj ur y f r om t he  a c c i de nt ;  he r  me di c a l  e xpe ns e s  t ot a l e d $6, 669. 20.  

Dr .  Cor ne l i us  Ma nc e ,  one  of  t he  phys i c i a ns  t r e a t i ng t he  Moons ,

ga ve  e a c h of  t he m a  pe r ma ne nt  pa r t i a l  i mpa i r me nt  r a t i ng t o  t he

whol e  body;  he  a s s e s s e d Mr .  Moon' s  i mpa i r me nt  a t  3- 5%,  Mr s .

Moon' s  a t  12- 15%,  a nd Cha ne e  Moon' s  a t  a ppr oxi ma t e l y 5%.

At  t r i a l ,  t he  de f e nda nt s '  t he or y wa s  t ha t  t he  Moons '

i nj ur y c l a i ms  we r e  not  c r e di bl e ,  gi ve n t he  mi l dne s s  of  t he  i mpa c t

be t we e n t he  ve hi c l e s ,  a nd t ha t  t he  me di c a l  e xpe ns e s  c l a i me d we r e

t he r e f or e  e xc e s s i ve  a nd unr e a s ona bl e  unde r  t he  c i r c ums t a nc e s .   

I I

Fol l owi ng t he  j ur y ' s  ve r di c t ,  t he  Moons  f i l e d a  mot i on

f or  a  ne w t r i a l .   At  t he  he a r i ng on t he  mot i on,  t he  f ol l owi ng

c ol l oquy oc c ur r e d be t we e n t he  t r i a l  c our t  a nd c ouns e l  f or  t he

Moons :

THE COURT:  We l l ,  t he  que s t i on f or  t he  j ur y
a nd f or  t he  c our t  i s ,  I  be l i e ve ,  di d t he  j ur y
f i nd s uf f i c i e nt  e vi de nc e  on whi c h t o  ba s e
t hi s  ve r di c t .   The y a ppa r e nt l y  we nt  i nt o i t
pr e t t y  t hor oughl y.   The y s pe nt  a n hour  a nd
f i f t y- f i ve  mi nut e s  i n  de l i be r a t i on be f or e
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t he y r e t ur ne d a  ve r di c t  f or  t he  de f e nda nt .   I
t hi nk t he r e ' s  e vi de nc e  t he r e  f or  t he m t o do
t ha t .   Ove r r ul e  t he  mot i on.

MR.  LEWI S:   Your  Honor ,  c a n I  i nqui r e  of  t he
c our t  j us t  t o  s t a t e  how t he  c our t  we i ghs  t he
e vi de nc e  i n  t hi s  c a s e ,  not  wha t  t he  c our t
t hi nks  t he  j ur y di d,  but  I  wa nt  t o  he a r - -

THE COURT:   I  t hi nk wha t  I ' m r e qui r e d t o  do
i s  t o  de t e r mi ne  i f  t he  j ur y ha d s uf f i c i e nt
e vi de nc e  on whi c h t o  br i ng t hi s  ve r di c t  ba c k,
a nd I  f i nd t he r e  wa s .  

MR.  LEWI S:   Al l  r i ght ,  s i r .   Be yond t ha t ,  you
ha ve  not  ma de  a ny pe r s ona l  we i ghi ng of  t he
e vi de nc e  t he n.   I s  t ha t  c or r e c t ?

THE COURT:   We l l ,  I  f i nd t ha t ,  wha t  I ' ve  j us t
s a i d.    

The  Moons  c ont e nd t ha t  t he  t r i a l  c our t ' s  s t a t e me nt s  a t

t he  mot i on he a r i ng de mons t r a t e  t ha t  he  f a i l e d t o  pr ope r l y

di s c ha r ge  hi s  dut y a s  t he  t hi r t e e nt h j ur or .   Thi s  c our t ,  i n

Ri di ngs  v .  Nor f ol k Sout he r n Rai l way  Co,  894 S. W. 2d 281,  288- 89

( Te nn. App.  1994) ,  r e c e nt l y  r e i t e r a t e d t he  pr i nc i pl e s  a ppl i c a bl e

t o t he  t r i a l  j udge ' s  r ol e  a s  t he  t hi r t e e nt h j ur or :

I f  a  t r i a l  c our t  i s  c a l l e d upon t o a c t  a s  a
t hi r t e e nt h j ur or  f ol l owi ng t he  f i l i ng of  a
mot i on f or  a  ne w t r i a l ,  t he  t r i a l  c our t  mus t
be  i nde pe nde nt l y  s a t i s f i e d wi t h t he  ve r di c t
of  t he  j ur y.   Cumbe r l and Te l e phone  &
Te l e gr aph Co.  v .  Smi t hwi c k ,  112 Te nn.  463,  79
S. W.  803 ( 1904) ;   Hol de n v .  Ranni c k ,  682
S. W. 2d 903 ( Te nn. 1984) ;   Mi l l e r  v .  Doe ,  873
S. W. 2d 346 ( Te nn. App. 1993) .   I n  pe r f or mi ng
t hi s  f unc t i on,  t he  t r i a l  c our t  mus t  i t s e l f
we i gh t he  e vi de nc e  he a r d by t he  j ur y.   I d .  
I f  a f t e r  we i ghi ng t he  e vi de nc e ,  t he  t r i a l
c our t  i s  s a t i s f i e d wi t h t he  ve r di c t ,  i t  i s
t ha t  c our t ' s  r e s pons i bi l i t y  t o  a ppr ove  t he
ve r di c t ;   on t he  ot he r  ha nd,  i f  i t  i s  not
s a t i s f i e d wi t h t he  ve r di c t  a f t e r  we i ghi ng t he
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e vi de nc e ,  t he  t r i a l  c our t  mus t  gr a nt  a  ne w
t r i a l .   The  t r i a l  c our t ' s  pe r f or ma nc e  of  i t s
f unc t i on a s  t hi r t e e nt h j ur or  mus t  be
pe r f or me d wi t hout  r e ga r d t o  a nd wi t hout
de f e r e nc e  be i ng s hown t o t he  r e s ul t  
r e a c he d by t he  j ur y.   As  t he  t hi r t e e nt h
j ur or ,  t he  t r i a l  c our t  a c t s  a s  a  j ur y unt o
i t s e l f  i n  e va l ua t i ng a nd we i ghi ng t he
e vi de nc e  pr e s e nt e d a t  t he  t r i a l .

Whe n " t he  t r i a l  j udge  s i mpl y a ppr ove s  a
ve r di c t  wi t hout  a ny c omme nt ,  i t  i s  pr e s ume d
by a n a ppe l l a t e  c our t  t ha t  he  [ or  s he ]  ha s
pe r f or me d hi s  [ or  he r ]  f unc t i on a de qua t e l y. "  
Mi l l e r  a t  347.   Jame s  E.  St r at e s  Shows ,  I nc .
v .  Jakobi k ,  554 S. W. 2d 613,  615 ( Te nn. 1977) .  
On t he  ot he r  ha nd,  whe r e ,  a s  he r e ,  t he  t r i a l
c our t  ma ke s  c omme nt s  on t he  r e c or d i n  t he
c our s e  of  r e vi e wi ng a  mot i on f or  a  ne w t r i a l ,
we  wi l l  r e vi e w t hos e  c omme nt s ;   but  we  do not
r e vi e w t hos e  c omme nt s  t o  s e e  i f  we  a gr e e  wi t h
t he  t r i a l  c our t ' s  r e a s oni ng,  but  r a t he r  t o
de t e r mi ne  " whe t he r  t he  t r i a l  c our t  pr ope r l y
r e vi e we d t he  e vi de nc e ,  a nd wa s  s a t i s f i e d or
di s s a t i s f i e d wi t h t he  ve r di c t . "   Mi l l e r  a t
347.    I f  t he  t r i a l  c our t ' s  c omme nt s  i ndi c a t e
t ha t  i t  ha s  mi s c ons t r ue d i t s  dut y a s
t hi r t e e nt h j ur or ,  a nd ha s  a ppr ove d t he
ve r di c t  f or  s ome  r e a s on ot he r  t ha n i t s  own
s a t i s f a c t i on wi t h t he  ve r di c t  ba s e d upon a n
i nde pe nde nt  e va l ua t i on of  t he  e vi de nc e ,  i t  i s
our  r e s pons i bi l i t y  t o  r e ve r s e  a nd r e ma nd t he
c a s e  f or  a  ne w t r i a l .   Mi l l e r  a t  347;  Ne l s on
v .  Ri c har ds on,  626 S. W. 2d 702,  704
( Te nn. App. 1981) .

We  f i nd t ha t  t he  t r i a l  j udge ' s  s t a t e me nt s  i ndi c a t e  t ha t

he  pr ope r l y pe r f or me d hi s  r ol e  a s  t he  t hi r t e e nt h j ur or .   I t  i s

t r ue  t ha t  t he  c our t  a l l ude d t o  t he  l e ngt h of  t i me  t he  j ur y

de l i be r a t e d whi c h c oul d be  i nt e r pr e t e d a s  gi vi ng s ome  de f e r e nc e

t o t he  j ur y ' s  de c i s i on;  but  we  t hi nk t ha t  a ny hi nt  of  de f e r e nc e

wa s  da s he d by t he  c our t ' s  f i ndi ng t ha t  t he  j ur y " ha d s uf f i c i e nt

e vi de nc e  t o  br i ng t hi s  ve r di c t  ba c k. "   He  e xpl i c i t l y  s t a t e d t ha t

" I  f i nd t hat " - - me a ni ng s uf f i c i e nt  e vi de nc e .   ( Empha s i s  a dde d) .  
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I n t he  c ont e xt  of  a  c i vi l  c a s e ,  " s uf f i c i e nt "  me a ns  a

pr e ponde r a nc e  of  t he  e vi de nc e  or  gr e a t e r - - a nyt hi ng l e s s  woul d

c l e a r l y  not  s uf f i c e  s i nc e  t he  j ur y i s  c ha r ge d wi t h j udgi ng t he

e vi de nc e  a nd f i ndi ng f or  t he  pa r t y  i n  whos e  f a vor  i t

pr e ponde r a t e s .   Thus ,  t he  t r i a l  j udge ' s  c omme nt  t ha t  he  wa s

s a t i s f i e d t he  e vi de nc e  wa s  s uf f i c i e nt  i s  f unc t i ona l l y  e qui va l e nt

t o  a  f i ndi ng t ha t  t he  c our t  we i ghe d t he  e vi de nc e  a nd f ound t ha t

i t  pr e ponde r a t e d i n  f a vor  of  t he  de f e nda nt s .   We  hol d t he  t r i a l

c our t  pr ope r l y di s c ha r ge d i t s  f unc t i on a s  t he  t hi r t e e nt h j ur or .

I I I

The  Moons  a l s o c ont e nd t ha t  t he r e  i s  no ma t e r i a l

e vi de nc e  i n  t he  r e c or d t o  s uppor t  t he  j ur y ' s  ve r di c t  a nd ur ge  us

t o va c a t e  t he  t r i a l  c our t ' s  j udgme nt  f or  t ha t  r e a s on.   The

gui de l i ne s  f or  r e vi e w of  a  j ur y ve r di c t  a r e  s e t  f or t h  i n  t he  c a s e

of  Sout he r n Rai l way  Co.  v .  Sl oan,  407 S. W. 2d 205 ( Te nn. App.

1965) :            

We  ha ve  poi nt e d out  r e pe a t e dl y t ha t  i n
r e vi e wi ng a  c a s e  o n a ppe a l ,  whe r e  t he  a ppe a l
i s  f r om a  j udgme nt  ba s e d on a  j ur y ' s  ve r di c t ,
we  do not  we i gh t he  e vi de nc e  t o  de t e r mi ne  t he
pr e ponde r a nc e  t he r e of ,  nor  do we  de c i de  t he
c r e di bi l i t y  of  wi t ne s s e s .   Mc Ami s  v .
Car l i s l e ,  42 Te nn. App.  195,  300 S. W. 2d 59.  
Our  r e vi e w i s  l i mi t e d t o a  de t e r mi na t i on of
whe t he r  t he r e  i s  a ny ma t e r i a l  e vi de nc e  t o
s uppor t  t he  ve r di c t ,  a nd " i t  [ our  r e vi e w]
mus t  be  gove r ne d by t he  r ul e ,  s a f e gua r di ng
t he  c ons t i t ut i ona l  r i ght  of  t r i a l  by j ur y,
whi c h r e qui r e s  us  t o  t a ke  t he  s t r onge s t
l e gi t i ma t e  vi e w of  a l l  t he  e vi de nc e  t o  uphol d
t he  ve r di c t ,  t o  a s s ume  t he  t r ut h of  a l l  t ha t
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t e nds  t o s uppor t  i t ,  t o  di s c a r d a l l  t o t he
c ont r a r y,  a nd t o  a l l ow a l l  r e a s ona bl e
i nf e r e nc es  t o  s us t a i n t he  ve r d i c t . "   D. M.
Ros e  & Co.  v .  Sny de r ,  185 Te nn.  499,  206
S. W. 2d 897.   And i f  t he r e  i s  ma t e r i a l
e vi de nc e  t o  s uppor t  t he  ve r di c t  i t  mus t  be
a f f i r me d.   Ci t y  of  Chat t anooga v .  Bal l e w,  49
Te nn. App.  310,  354 S. W. 2d 806,  a nd nume r ous
c a s e s  t he r e  c i t e d.        

I d.  a t  209.   Appl yi ng t hi s  s t a nda r d t o  t he  f a c t s  of  t he  pr e s e nt

c a s e ,  we  f i nd t he r e  wa s  ma t e r i a l  e vi de nc e  t o  s uppor t  t he  j ur y ' s

ve r di c t .   The  c a us e  a nd e xt e nt  of  t he  Moons '  i nj ur i e s  we r e  a l mos t

e nt i r e l y  que s t i ons  of  c r e di bi l i t y .   Thos e  we r e  que s t i ons  f or  t he

j ur y.   Re y nol ds  v .  Oz ar k Mot or  Li ne s ,  I nc . ,  887 S. W. 2d 822,  823

( Te nn.  1994) .   The  pr oof  i n  t hi s  c a s e  wa s  s uc h t ha t  t he  j ur y

c oul d ha ve  r e a s ona bl y c onc l ude d t he  Moons  we r e  not  i nj ur e d a s  a

r e s ul t  of  t he  a c c i de nt .

The  unc ont r a di c t e d t e s t i mony of  Fox wa s  t ha t  a t  t he

poi nt  of  i mpa c t  he  wa s  t r a ve l i ng s o s l owl y hi s  s pe e dome t e r  woul d

l i ke l y not  ha ve  r e gi s t e r e d hi s  s pe e d.   He  f ur t he r  t e s t i f i e d t ha t

i f  hi s  whe e l s  c oul d ha ve  ma de  a not he r  ha l f - r ot a t i on,  hi s  c a r

woul d not  ha ve  t ouc he d t he  Moons '  ve hi c l e .   Mor e  s i gni f i c a nt l y ,

t he  phot ogr a phs  of  t he  ve hi c l e s  r e ve a l  not  e ve n a  s c r a t c h or  de nt

t o  t he  f r ont  of  Fox ' s  c a r  or  t he  r e a r  of  t he  Moons '  c a r .  

Re ga r di ng t he  da ma ge  t ha t  t he  phot ogr a phs  of  t he  Moons '  c a r  do

r e f l e c t ,  t he  j ur y c oul d c onc l ude ,  ba s e d upon t he  t e s t i mony of

Ri c ha r ds on a nd Mr s .  Moon,  t ha t  no " ne w da ma ge "  r e s ul t e d f r om t he

a c c i de nt  wi t h Fox.    
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The  j ur y c oul d a l s o ha ve  r e a s ona bl y i nf e r r e d f r om Mr .

Moon' s  t e s t i mony t ha t  t he r e  wa s  l i t t l e  or  no phys i c a l  e f f e c t

i ns i de  t he  Moons '  ve hi c l e  f r om t he  i mpa c t :

Q:   But  you don ' t  e ve n know,  do you,  s i r ,
whe t he r  or  not  your  body ma de  a ny move me nt ,
a t  a l l ?

A:   I  f e l t  s ome t hi ng whe n t ha t  c a r  hi t  me .   I
f e l t  i t  r i ght  he r e .   

Q:   The  que s t i on i s :  Do you know whe t he r  or
not  your  body ma de  a ny move me nt ,  a t  a l l ?  

A:   I  di d l i ke  t hi s  whe n t he  c a r  hi t  me .   I
move d.   I  di d l i ke  t hi s ,  s a i d,  oh,  I  f e l t
s ome t hi ng.

Q:   I ' m t a l ki ng a bout  move me nt  a s  a  r e s ul t  of
t he  i mpa c t ,  not  s ome t hi ng t ha t  you ma y ha ve
done  a f t e r  t he  i mpa c t ,  s i r .

A:   I  f e l t  s ome t hi ng whe n t he  c a r  hi t  me .  
Tha t ' s  a l l  I  c a n s a y,  Mr .  Lut he r .  

Q:   But  you don ' t  know whe t he r  or  not  your
body ma de  a ny move me nt  a t  i mpa c t ,  do you,
s i r ?

A:   I  j us t  f e l t  s ome t hi ng whe n t he  c a r  hi t
me .

The  pr oof  a l s o r e ve a l s  t ha t  a t  s ome  poi nt  be f or e  he  s a w Dr .

Ma nc e ,  t he  phys i c i a n who ga ve  hi m a n i mpa i r me nt  r a t i ng,  Mr .  Moon

s a w a n or t hope di c  s ur ge on,  Dr .  Cha ndr a .   Dr .  Cha ndr a ' s  r e por t

i ndi c a t e s  a s  f ol l ows :

On e xa mi na t i on:   The  pa t i e nt  i s  a  he a l t hy
a dul t .   HEENT e xa mi na t i on i s  ne ga t i ve .   Ra nge
of  mot i on of  t he  c e r vi c a l  s pi ne ,  l umba r
s pi ne ,  t hor a c i c  s pi ne  a r e  c ompl e t e l y nor ma l .  
The r e  a r e  no t e nde r  s pot s  i n  a ny of  t he
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pl a c e s ,  t he r e  a r e  no mus c l e  s pa s ms  t ha t  I  c a n
i de nt i f y  or  mus c l e  a bnor ma l i t i e s .   X- r a y
r e por t s  of  t he  bone  s c a n a s  we l l  a s  t he  X-
r a ys  a nd t he  MR s c a n a r e  c ompl e t e l y nor ma l ,
e xc e pt  f or  a  s ma l l  bone  s pur  a t  t he  T2- 3
a r e a .

The  me di c a l  t e s t i mony r e ga r di ng t he  Moons '  a l l e ge d

i nj ur i e s  i ndi c a t e s  t ha t  mos t  of  t he  s ympt oms  t he  t r e a t i ng doc t or s

r e l i e d upon we r e  s ubj e c t i ve  c ompl a i nt s  of  pa i n.   Dr .  Ma nc e ' s

me di c a l  t e s t s  of  Cha ne e  Moon a ppa r e nt l y  yi e l de d ne ga t i ve  r e s ul t s .  

Al t hough a  ne r ve  c onduc t i on t e s t  r e ve a l e d t ha t  Mr s .  Moon ha d

s l owe d mot or  c onduc t i on a c r os s  t he  e l bow,  i ndi c a t i ng a n ul na r

ne r ve  i nj ur y,  t he r e  wa s  e vi de nc e  t ha t  s he  ha d pr e vi ous l y s uf f e r e d

s ome  i nj ur y t o  he r  e l bow i n a n e a r l i e r  a c c i de nt .   Fur t he r ,  Mr s .

Moon t e s t i f i e d t ha t  i t  wa s  " s ome  mont hs "  a f t e r  t he  a c c i de nt

be f or e  s he  ha d a ny pr obl e ms  wi t h he r  a r m.   I t  i s  t r ue  t ha t  a l l

t hr e e  of  t he  Moons  r e c e i ve d a n a na t omi c a l  i mpa i r me nt  r a t i ng f r om

Dr .  Ma nc e ;  howe ve r ,  " j ur i e s  a r e  not  bound t o  a c c e pt  e xpe r t

me di c a l  opi ni on a s  t o  t he  na t ur e  or  e xt e nt  of  a  pe r ma ne nt

di s a bi l i t y  .  .  . "   Pool e  v .  Kr oge r  Co. ,  604 S. W. 2d 52,  55 ( Te nn.

1980) .   Thi s  i s  pa r t i c ul a r l y  t r ue  whe n t he  e xpe r t ' s  e va l ua t i on i s

ba s e d l a r ge l y upon s ubj e c t i ve  c ompl a i nt s .

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  t r i a l

c our t  i s  a f f i r me d a nd t hi s  c a s e  i s  r e ma nde d f or  t he  c ol l e c t i on of

c os t s  a s s e s s e d t he r e ,  pur s ua nt  t o  a ppl i c a bl e  l a w.   Cos t s  on

a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he  a ppe l l a nt s .
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